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BRIEF AMICUS CURIAE OF THE AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL ORGANIZATIONS

The American Federation of Labor and Congress of Industiial Organizations (AFL-CIO), a
federation of 53 national unions representing nearly 9 million working men and women, submits this
brief amicus curige to addiess the significant issues presented in this case concerning the
government’s duty to disclose information under the Freedom of Information Act (FOIA) about
worker exposure to toxic substances in the workplace

The information at issue in this case is site-specific chemical sampling data from the
Occupational Safety and Health Administiation’s (OSHA’s) database of sampling information
derived in the course of the agency’s workplace inspections conducted pursuant to the Occupational
Safety and Health Act (OSH Act). Information from the database has been previously disclosed
under FOIA, and OSHA'’s policy favors disclosure of chemical sampling information Employers
already disclose chemical and exposure information to their employees under the OSH Act, and
many of them disclose information about these very same chemicals to the public under the
Emergency Planning and Community Right to Know Act (EPCRA), 42 U.S C § 11001 ez, seq.

In a stunning reversal of its longstanding policy and practice, OSHA is now resisting
disclosure on grounds that the information is “trade secret” or “confidential” and therefore exempt
from disclosure under FOIA Exemption 4. Not only is this a dramatic and unwarranted departure
from the agency’s past practice, it is indefensible under Exemption 4, because the agency has not met

its burden of demonstrating that the exemption applies
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BACKGROUND
1. Plaintiff’s FOIA Request and the Government’s Response

In June 2005, plaintiff Adam Finkel made a FOIA request for all sampling 1ecords from
OSHA’s sampling database covering the period Tune 1, 1979 to June 1, 2005. The request
specifically asked for the date of the sample, the establishment name and address, the sample type,
the sample result, and other information.! The government did not respond, and in November 2005,
plaintiff filed this action secking disclosure of the requested information.

On April 21, 2006, OSHA published a notice in the Federal Register about plaintiff’s
lawsuit. The agency solicited comments from employers about “whether public release, in a form
that identifies specific employers or workplaces, of sampling data that indicates chemical identities
and the use ot presence of particular chemicals or substances, would disclose confidential
commercial or trade secret information.™ 71 Fed Reg 20732 (Apr. 21, 2006). Ihat same day,
OSHA sent individual letters to one employer and 19 trade associations informing them of the
lawsuit and soliciting comments See Declaration of Kevin Ropp, submitted with the Brief of
Defendants in Support of Motion for Summary Judgment (Government’s brief).

This extensive and unprecedented outreach to the business community yielded a total of 19
responses from individual employers and trade associations. As explained more fully herein, see
infra at 9-11, none of the comments made specific claims that particular information from their
woiksites in the sampling database was trade secret o1 confidential  Not did any of the commenters

claim that they had designated sampling information as trade secret or confidential at the time of an

! Plaintiff made a second FOIA request seeking a variety of information concerning
sampling for beryllium. Because that request involves sources beyond the sampling database
with which the AFL-CIO is most familiar, this brief addresses only plaintiff’s first FOIA 1equest.

2
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OSHA inspection, as the OSH Act specifically permits them to do Instead, the comments objected
to disclosure of the chemical sampling information on the most general and conclusory grounds

On September 29, 2006, the government provided plaintiff with data from the database
showing the chemical name, sample type and sample results, but it withheld information identifying
the name and address of the facility fiom which the samples were taken, as well as other identifying
information Stripping the identifying information rendered the data essentially useless fiom a
research and scientific perspective by making it impossible to know whether the samples were from
one plant or multiple plants, o1 even what industries the samples covered.
2. Collection and Disclosure of Chemical Sampling Data by OSHA

Each year, OSHA conducts tens of thousands of workplace inspections to determine whether
employers are in compliance with the OSH Act and with standards promulgated by OSHA = In the
course of these inspections, OSHA frequently conducts sampling, and typically air sampling, so that
OSHA can ascertain the level of worker exposure to toxic substances and determine whether the
employer is in compliance with OSHA’s exposure limits. The records of these inspections,
including the results of the chemical sampling, are maintained in the individual inspection files. The
results of the chemical sampling are entered into the database that is the subject of plaintiff’s second
FOIA request. Information about each inspection is also entered into a separate database, called the
Integrated Management Information System (IMIS) database. See Declaration of Bruce Beveridge,

attached to the Government’s brief, at 2
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OSHA’s policy and practice is to make its inspection files, including the sampling
information, generally available under FOIA * Thus, OSHA’s Field Operations Manual states that
“QSHA policy is to disclose all documents to which the public is entitled [under FOIA], including
those where an exemption may apply if it is in the public interest to do so and does not impede the
discharge of any of the functions of the agency, unless disclosure of such documents is prohibited.”
Field Operations Manual, Ch XIV, A.1.a. (A copy of Chapter XTIV of the Field Operations Manual
is attached for the Court’s convenience as Exhibit A). With specific regard to the air sampling forms
in the inspection files, OSHA’s manual states that the information on OSHA’s air sampling forms
“is normally factual and, consequently, must be disclosed under FOIA ” Field Operations
Manual, Chapter XIV, Section (b)(4)(m).

Over the years, a number of the AFL-CIO’s affiliates have made FOIA requests for OSHA’s
inspection files for particular facilities, both those where the union represents workers and those
where workers are not currently represented by a union. The AFL-CIO is not aware of a single
instance in which the sampling information, or the identity of the chemical being sampled, was
withheld by OSHA on trade secret or confidentiality grounds See also Declaration of Franklin E.
Mirer, Ph D, submitted with Plaintiff’s Brief in Support of Motion for Summary Judgment, at § 13
(former health and safety director of United Auto Workers union stating that he is “not aware of a
single instance in which air sampling data was withheld by [OSHA], on trade secret or other

grounds™). (A copy of the Mirer Declaration, without exhibits, is attached for the Court’s

convenience as Exhibit B).

2 OSHA typically withholds information identifying individual employees or inspectors,
but regulatly discloses employer identity information in response to FOIA requests for inspection
files.
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In addition to disclosing sampling data contained in individual inspection files, OSHA has
over the years provided information from the chemical sampling database to health and safety
researchers See Mirer Declaration at §§ 14 and 17. The sampling database is the largest exposure
database in the wotld, and as such, it contains unique and important information that can be used to
determine levels of exposure to toxic substances in the wotkplace, risks of disease, and the need for
intervention to protect worker safety and health. The AFL-CIO is not aware of a single instance in
which disclosure was refused to a requestor under FOIA Exemption 4

OSHA also makes information about its inspections available to the public in a searchable
database on the agency’s website, www.osha.gov. Available information includes, among othet
items, the name and location of the employer being inspected, whether any violations were found,
the particular standard (e.g., benzene, asbestos, etc ) that was violated, and the proposed penalty for
the violations. When the violation relates to one of OSHA’s permissible exposure limits (PELSs) for
toxic chemicals, often the website lists the specific standard o1 chemical for which the PEL was
violated by the employer at the site being inspected - the same sort of chemical identity information
that OSHA is seeking to withhold in this litigation. (An example of a printout from OSHA’s website
reflecting this data is attached for the Court’s convenience as Exhibit C}

The inspection information on OSHA’s website is derived from the IMIS database, which,
as previously explained, supra at 3, includes comprehensive information on every inspection the
agency conducts The IMIS database includes, among other things, the identity of the employer
being inspected and the hazardous substance being investigated by OSHA (and for which the agency
would conduct air sampling) OSHA has previously disclosed inspection information, including

hazardous substance information, in the IMIS database under FOIA. See OSHA Daia/CIH, Inc v,
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United States Dep 't of Labor, 220 F.3d 153, 158-59 (3d Cit. 2000) (describing OSHA’s practice of
providing information from the IMIS database on a quarterly basis to the requestor) 3

OSHA'’s practice of disclosing this information is both fully consistent with FOIA and with
the OSH Act. The OSH Act places a premium on getting information about wotkplace hazards in
the hands of workers and their representatives so they can take appropriate action to protect their
health and safety on the job See, ¢ g, OSH Act Section 6(b)(7), 29 U S C. § 655(b)(7) (requiring
labels and other measures to make sure workets are appraised of all hazards to which they are
exposed), and OSH Act Section 8(c)(3), 29 U S.C. § 657(c)(3) (directing the Secretary to issue
regulations requiring employers to maintain accurate records of employee exposures to potentially
toxic materials, and to notify employees when they are being exposed above a permissible exposure
limit).

Acting on these statutory mandates, OSHA has adopted rules giving workers and theit
representatives broad access to information about chemical hazards on the job and worker exposure
to these hazards In 1980, OSHA adopted an Access Rule requiring employers to give workers and
their representatives access to exposure records maintained by the employer that document worker
exposure to toxic substances. 29 CF R, § 1910 1020.

And, in 1983, the Secretary of Labor adopted a comprehensive Right-to-Know rule (the

Hazard Communication Standard) that gives workers important information about chemicals they

? Air sampling results for particular employers are also disclosed by the National Institute
for Occupational Safety and Health (NIOSH), an aim of the federal Centers for Disease Control
and Prevention. NIOSH is authorized by the OSH Act to conduct workplace hazard evaluations
(called Health Hazard Evaluations) of individual employers. 29 U S.C. § 669 NIOSH makes its
reports, which identify the employer and which include ait sampling data for specific chemicals,
available to the public. See http://www.cdc gov/niosh/hhe/.

6
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are exposed to on the job  The Hazard Communication Standard requires chemical manufacturets,
importers, and employets to provide information on hazardous and toxic chemicals they produce,
distribute, or use This information is provided through a system of labels and factsheets, called
material safety data sheets (MSDSs), that must include chemical identity, toxicity, and hazard
information. In addition, manufacturers must label chemical containets with this information 29
CFR §1910.1200.

The Access Rule and the Hazard Communication Standard give wotkers and their
representatives crucially important information about potentially harmful exposuwie to toxic
substances on the job. Armed with this information, workers and unions can and do advocate for
the use of less toxic chemicals, better ventilation systems, and other measures to protect them from
job hazards, and they can participate more fully and knowledgeably in programs designed to protect
their safety and health in the workplace.

3. Collection and Disclosure of Chemical Information by the Environmental Protection
Agency

Many of the very same chemicals for which OSHA conducts chemical sampling during its
inspections, and about which workers must be given information under the Hazard Communication
Standard and the Access Rule, must be publicly disclosed by employers under the Emergency
Planning and Community Right-to-Know Act (EPCRA) 0f 1986, 42 U.S.C. § 11001 ef seq.

EPCRA requires facilities using chemicals above certain thresholds to submit therr OSHA
MSDSs (required under OSHA’s Hazard Communication Standard), or a list of MSDS chemicals,

to local authorities and local emergency planning commissions. 42 U.S.C § 11021 The public can,



